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ABC International Traders, Inc., d/b/a MGA Entertainment (“MGA”),

appeals from a judgment confirming an arbitration award in favor of Fun 4 All

Corp. (“F4A”).  We affirm. 

I

A district court’s confirmation of an arbitration award is reviewed “like any

other district court decision . . . accepting findings of fact that are not clearly

erroneous but deciding questions of law de novo.”  Coutee v. Barington Capital

Group, L.P., 336 F.3d 1128, 1132 (9th Cir. 2003).

II

As a procedural matter, F4A contends that MGA does not have standing to

pursue this appeal in light of an apparent oral agreement between the parties that

the arbitrator’s award would not be appealable.  Although the arbitration award

recites that “this matter was submitted to the undersigned on a final and non-

appealable basis,” MGA’s trial counsel disputes the existence of any such oral

agreement.  Given the uncertainty regarding the alleged oral agreement, we

assume the parties did not waive judicial review and we address the substantive

issues raised in MGA’s appeal.   

III

MGA first contends that the arbitrator lacked authority to deny its post-

award fraud claim under the doctrine of functus officio.  Although the doctrine of



functus officio prevents an arbitrator from redetermining an award, this doctrine

does not apply when the arbitrator has not made a final decision.  Int’l Bhd. of

Teamsters, etc. v. Silver State Disposal Serv., Inc., 109 F.3d 1409, 1411 (9th Cir.

1997).  “To be considered ‘final,’ an arbitration award must be intended by the

arbitrator to be [a] complete determination of every issue submitted.”  Millmen

Local 550, etc. v. Wells Exterior Trim, 828 F.2d 1373, 1376 (9th Cir. 1987).  The

award expressly states that the arbitrator “retains jurisdiction of this matter for

purposes of . . . supervising any disputes that may arise out of the audit permitted

herein, and for purposes of making any alterations or amendments to this award in

light of subsequent developments as outlined herein.”  Given this reservation of

jurisdiction, the doctrine of functus officio does not apply and the arbitrator

properly considered MGA’s fraud claim based on information obtained by MGA

during the audit. 

IV  

MGA next challenges the district court’s finding that the arbitration award

was not procured by fraud or other undue means. Although an arbitration award

can be overturned when procured by fraud or other undue means, the misconduct

must not have been “discoverable by due diligence before or during the arbitration

hearing . . . .”  Trans. Chem. Ltd. v. China Nat. Mach. Import & Export Corp., 978

F. Supp. 266, 304 (S.D. Tex. 1997), aff’d, 161 F.3d 314 (5th Cir. 1998).  “Where



fraud . . . is not only discoverable, but discovered and brought to the attention of

the arbitrators, a disappointed party will not be given a second bite at the apple.” 

A.G. Edwards & Sons, Inc. v. McCollough, 967 F.2d 1401, 1404 (9th Cir. 1992). 

MGA discovered certain documents during a post-award audit of F4A’s books and

records that purportedly demonstrated violations of a licence agreement between

the parties.  MGA brought this evidence to the arbitrator’s attention in a motion to

vacate the arbitration award.  The arbitrator denied the motion and affirmed the

award.  Because the alleged fraud was discovered and brought to the arbitrator’s

attention during the arbitration, the district court correctly found that the award

was not procured by fraud or undue means   

V

Finally, MGA challenges the district court’s finding that the arbitrator did

not manifestly disregard copyright law in reaching his decision.  Although an

arbitration award may be vacated for “manifest disregard of the law,” First

Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 115 S.Ct. 1920, 131 L.Ed.2d

985 (1985), the record must clearly demonstrate that the arbitrator “recognized the

applicable law and then ignored it.”  Michigan Mut. Ins. Co. v. Unigard Security

Ins. Co., 44 F.3d 826, 832 (9th Cir. 1995).  The arbitrator found that MGA failed to

establish “a non-cancelable order being taken by F4A prior to the execution of the

License Agreement,” thereby precluding a determination of infringement.  Against



this backdrop, the district court correctly found that the arbitrator recognized the

law and applied it to the facts in this case. 

AFFIRMED.
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